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Meeting Summary

Thefifth in aseries of five TMDL Ligtening Sessons was held on December 11, 2001, at the
Wyndham Hotel in Washington DC. A copy of the agendaisincluded at

http://www .epa.gov/owow/tmdI/meetings/dc/agendadc.html. Approximately 300 people attended the
mesting, representing federd, state and local agencies, regulated industry, environmental
groups, agriculture, and other interested citizens. This document summarizes the ideaes
discussed in plenary sessions by the participants at the meeting. Comments noted on
worksheets from the sma| group discussons and those submitted by individuas may be found
at Attachment A.

Welcome, Introductions, Review Meeting Agenda and Ground Rules

Mr. Tracy Mehan, Assstant Adminigtrator of the Office of Water for the U.S. Environmental
Protection Agency (EPA) welcomed the group. Participantsjoined Mr. Mehan in observing a
moment of silence to honor the victims of the September 11, 2001 terrorist attacks, and for US
Armed Forces overseas. Mr. Mehan highlighted that, in the thirty years since the passage of
the Clean Water Act, EPA and the states have focused with great success on point source
discharges. However, sgnificant water quality challenges remain, particularly concerning
nonpoint sources. The Total Maximum Daily Load (TMDL) program has the potentia to be an
effective, information-based Strategy for taking the next steps to achieve water qudity gods and
to inform and empower citizens, communities and Sates. EPA, through the TMDL program,
has made progress in becoming a more proactive partner with the states, and private and public
sector stakeholders, in developing and implementing loca restoration actions. Since the late
1990s, EPA has recognized the need for anew TMDL rule and hopes to utilize the Listening
Sessions as one platform to gather important ideas regarding what that rule might contain.

Next, Mr. Mehan introduced Listening Panel members, including:

Dr. Mack Gray, Acting Deputy Under Secretary for National Resources and
Environment, USDA;

Mr. Thomas Morrissey, Director of the Planning and Standards Division,
Connecticut Department of Environmental Protection;



Mr. Robert Wayland 111, Director of the Office Wetlands, Oceans and Watersheds,
EPA;

Mr. David Katz, Deputy Water Commissioner, Philadelphia Water Department;

Ms. Joan Mulhern, Senior Legidative Counsd, Earth Judtice;

Mr Howard Neukrug, Director of Watersheds, Philadel phia Water Department;

Mr. Robert Olszewski, Vice Presdent of Corporate and Environmenta Affairs, Plum
Creek Timber Company;

Mr. Richard Parrish, Senior Attorney, Southern Environmental Law Center;

Mr. David Salmonsen, Legidative Counsd, American Farm Bureau Federation; and,

Mr. Richard Schwer, Senior Consultant, Environmental Engineering, Dupont

Company.

Dr. Mack Gray voiced his gppreciation on behalf of the U.S. Department of Agriculture for the
opportunity to atend the Listening Session. Dr. Gray shared hislong-standing experience with
the Natura Resource Consarvation Service and recent return from retirement to work with the
USDA. He asserted the importance of continuing to strengthen and build a partnership
between the EPA and USDA, and for each agency to understand the role and concerns of the
other.

Mr. Morrissey added awelcome on behaf of the Association of State and Interstate Water
Pollution Control Administrators (ASIWPCA), urging the importance of addressing impaired
waters. He highlighted that the states continue to be engaged in challenging debates regarding
the TMDL program and, along with AS\WPCA, strongly support the EPA’s efforts regarding
the TMDL rule. The statesremain firmly committed to cleaning up the nation’ s waters. Mr.
Morrissey asserted that the different programs (e.g. wetland protections, CSOs, and
groundwater protection) should be flexible in order to address the different issuesin each date
and region. States concur that the TMDL program should build upon and partner with other
programs and employ crestive approaches to resolve exigting and future chalenges. Findly,
Mr. Morrissey pointed out that resources are needed at al levels for monitoring and permitting.
He thanked participants for their attendance and EPA for the opportunity to participate in the
discusson.

The facilitator, Ms. Gall Bingham, reviewed the proposed meeting objectives, agenda, and
logidtics.

Presentation and Panel Discussion: TMDLSs — Improving the TMDL Program

Next, Mr. Wayland provided a brief presentation to the group highlighting key aspects of the
TMDL program, program goals, current program initiatives, and key rulemaking dates and
issues. Mr. Wayland dso shared the objectives and highlights from each of the four previous
Listening Sessons. [Mr. Wayland' s presentation may be viewed at
http:/Aww.epa.gov/owow/tmdl/meetings/dc/.] He then invited the Listening Pand to add their
thoughts about issues and challenges that they believe are important for setting the stage for this




mesting.

Mr. Schwer emphasized the importance of utilizing the gppropriate water quaity standards.

Mr. Salmonsen noted that the issue of whether implementation plans should be included as part
of aTMDL raises concerns for many. Mr. Parrish noted that ensuring that the TMDL achieves
water quality improvements requires a clear implementation plan. He aso pointed out that EPA
leadership is especidly needed to overcome reduced water quality budgets. Mr. Neukrug
pointed out the need for public understanding and awareness about water qudity. He shared
hopes that a process will help to highlight the importance of protecting drinking water supplies.
Mr. Olszewski stated that the TMDL program has the potentia to assist the nonpoint source
community in getting more involved and aware of water qudity issues by working with and
through familiar, understandable, programs geared towards dealing with nonpoint sources. He
stressed the importance of Section 303(€) of the Clean Water Act, e.g., the continuing planning
process.

Ms. Mulhern expressed the urgency of implementing of the Clean Water Act. She shared
concern about proposals made in previous listening sessons and other settings that creste the
potentia to avoid setting and implementing TMDL s and, thus, delay the job of cleaning up
impaired waters. Ms. Mulhern concurred about the importance of the TMDL program asa
centra piece of other Clean Water Act efforts. Mr. Katz added that it will be important to
integrate the lessons learned from the NRC report and previous nationd, water quality efforts.
This effort will require better science, implementation and determination, as well as making and
enforcing tough decisons. He encouraged a careful look at designated uses, ensuring that they
are achievable and were sat gppropriately. EPA should dso implement minimum standards for
assessment and monitoring.

Mr. Mehan spoke to the chalenges of integrating the different programs. Many states do not
have direct, regulatory authority to address nonpoint sources, making the need to form
partnerships even more important. However, states have expressed an interest and willingness
to address the issues and resolve nonpoint source challenges. Highlighting the successful use of
best management practices (BMPs) in other arenas, Mr. Olszewski supported increased efforts
a implementing BMPs with attention to monitoring of performance measures When water
quaity sandards conggtently fail to be met then the slandard and/or the BMPs need to be
reassessed. Implementation plans should fal under the stat€' s continuous planning process.
Mr. Parrish commented that BMPs are a vauable tool but should not be relied on as the only
solution. Mr. Wayland added thet it has been useful to see severa datesthat have
incorporated a requirement for an implementation plan into their programs.

Mr. Salmonsen brought up that EPA and the states should develop a TMDL program based on
good data, with locdly driven, flexible and cost-effective solutions. Detailed implementation
planning should occur, but each state should retain the ability to adopt what worksfor it. Dr.
Gray asserted that the challenge for EPA and the statesis to work out procedures and partner
effectively with loca stakeholdersto carry them out. Mr. Schwer expressed concerns about



how to proceed with permitting for point sources prior to the development of TMDLS.

Ms. Mulhern asserted that reviewing the water quality standard and uses should not delay
implementing the TMDL program. Mr. Neukrug shared hisinterest that the TMDL program
become atoal for developing amore holistic view encompassing other programs, such as
source water assessments in the drinking water program. Mr. Olszewski added that EPA and
the states should recognize and give credit for existing programs and efforts leading the way.
Mr. Schwer commented that the 303(d) list should focus on specific pollutants and utilize
enough data to congtitute a statistically valid process.

Mr. Mehan noted that the issue of an implementation plan and how precriptive it iswasa
pivota issue. He highlighted the issue of whether the plan should be in the continuing planning
process or inthe TMDL. He asked Listening Pand members how significant the TMDL
process is as an information-based Strategy, setting aside the implementation plan. Mr.
Neukrug responded that it is an important way for the public to learn about causes of
impairments. Mr. SAmonsen added that it congtitutes a basis for credible information, which
can be used to gather resources to focus on water quality. Mr. Parrish agreed that the
information is vauable, but reemphasized that without implementation actions the water quality
problems themsdves will remain.

The facilitator reviewed ingtructions for the break out sessions with the group.

Facilitated Roundtable Discussions: Identifying Waters For Which TMDLs are
Needed (Session I)

Following ashort bresk, participants engaged in smal group discussons focusing on identifying
waters for which TMDLs are needed. A plenary session followed, in which the facilitator
drew out highlights from the smal group discussons.

How can EPA and the states improve the amount and quality of data used as the basis
Sor identifying impaired waters? How can the science for determining which waters
are impaired be improved?

Many smal groups highlighted the need for additiona personnel and technica expertise on the
ground, additiona funding, and greater partnerships and cooperation among agencies at al
levels.

There dsoisagreat need to improve the ability to andlyze and interpret existing data. One
group proposed standardizing data interpretation for greater clarity and understanding between
EPA, the states, and other stakeholder groups. Many participants proposed partnering among
federd or interstate agencies to share data and analyses relevant to water quaity.

One smdl group suggested that EPA provide guidance to states to establish a clear threshold



for minimum data needed to make listing decisons. Many groups emphasized that data needs
to reflect current conditionsin the watershed based on the pollutant. One group shared the
hope that moving to watershed-based solutions would aleviate discrepancies between listing
and de-ligting across states. Another group pointed out that data can come in different forms,
and suggested that states should use a welght-of-evidence approach. Others suggested that
EPA should provide guidance to ensure a consstent approach to data collection and analyss.
Another group commented that the approach to data collection and andysis should not be
based in federd regulations, but instead be based on EPA guidance outlining different options
and approaches states could follow. Data quality can be improved by quality assurance/quality
control requirements. EPA could gpprove quality assurance/quality protocols and then be
assured that the process and data results are acceptable.

One smdl group raised the question of how states might determine that vol unteer-submitted
information is legitimate for usein decison-making. Ancther group focused on the need for
EPA to prescribe that states only use gpproved test methods. Some small groups asserted that
EPA should be gtrict about minimum data standards to ddliver a clear message to the states. the
priority isthat water bodies be designated on the 303(d) list asimpaired only with sound
judtification. States must be redligtic about timelinesif adhering to minimum data Sandards.
One small group raised the issue of Ste-specific consderations (e.g. for manmade lakes).
Group members commented that resources should aso be dedicated to reviews of water
qudity standards and use attainability assessments as well.

One smdll group recommended that resources should be targeted to where they are needed
mogt at thelocal level. A smdl group pointed out that many improvements could happen
through 319 guidance. States o need the flexibility to define designated uses.

What should be the format of the list of impaired waters? Should there be a candidate
list, and if so what types of waters should be included on that list? Should the list be
submitted every 2, 4, or 5 years, and why?

One smdl group commented that the frequency of listing is not as important as ensuring that the
list credible. Group members asserted that the methodol ogies must be clear and the process
for adding or removing water bodies from the list must be consstent. Participants disagreed
about the use of acandidate list, with some participants being concerned that thislist can be
used as away to facilitate ddisting. One group emphasized that no water body should be put
on alist without sufficient monitoring. Others suggested that a candidate list would trigger more
intengve monitoring.

Severd smal groupsfelt that a 2-year cycle would be too short. Some pointed out, however,
that the current 2-year cycle would alow for more public input into the listing process. Others
advocated for decreased frequency (alonger cycle), because it would dlow for the
development of better, science-based lists and more accurate measurement of whether water
quality standards have been attained. Others added that a 5-year cycle would give States



maximum flexibility. One small group urged EPA to recognize the public's confuson between
the 305(b) and 303(d) listing cycles and encouraged a congressiona resolution to better
coordinate thetwo. Thereisasmilar need for synchronization between listing and permitting
cycles, suggested another small group. Two yearsis too short from a resources perspective.

One smdll group supported a 5-year cycle, proposing that the 305(b) list should be done every
fiveyearsaswdl. Five years makes sense aslong as an effective process for interim updatesis
established based on data generated between time periods. Another small group expressed an
interest in increasing public input in the process. A 5-year cycle could enable states to develop
a better process, spend more time on data collection, evauation and public comment. One
smdl group pointed out that a 5-year cycle would help counteract the apathy developing
amongst stakeholders; they would no longer have to * go through the motions’ of developing
comments that would not have ared impact due to the short time frame. Another smal group
supported a 5-year cycle with an annua monitoring plan to prevent ates from waiting until the
last minute. Another group suggested that a 3-year cycle would be good.

One smdl group highlighted the need for a comprehensive approach, including threetened
waters, and supported integrating the 303(d) and 305(b) lists so that the list of impaired waters
remains within the context of al state waters. Such a comprehensive report would be more

ble to the public. Many smdl groups concurred that the list would be more vauable if
placed in the context of the condition of other state waters. Severd small groups supported
recent guidance on ligt integration. Participants discussed long-term planning and listing, many
agreeing that impaired waters should be listed regardless of the source of the impairment. How
to address the problem once awater body islisted is a separate issue. One small group
pointed out thet it is unclear how groundwater datawill fit in. Some small groups proposed a
4-year cycle to coincide with 305(b) statutory requirements.

States need the flexihbility to deal with legacy pollution problems separately, asserted one small
group. They said that TMDLs are not agood tool for some problems, such as abandoned
mines and atmospheric deposition.

Some fdlt that states should review designated uses for gppropriateness. One smal group
suggested thet if awater is predominantly impaired due to nonpoint source issues, it should not
be listed on the 303(d) list because: (1) other programs could appropriately address the
impairment, and (2) EPA has no statutory authority to list waters impaired by nonpoint sources.
If astate made the determination that an impaired water body would meet water quality
gandards in the near future with current water quality measures, this group felt that waterbody
aso should not be listed. The small group proposed a triage mechanism to focus on top
priorities to be dealt with. Another group disagreed and asserted that the biggest issueis public
education and input. They supported a candidate list being utilized where there is insufficient
information to identify those water bodies for further data collection. A planning list can be
useful for certain states but should be done on a state-by-dtate basis and not mandated.



What are the most effective ways for the public to participate in the establishment and
review of the lists?

One small group shared that there are not many good solutions for increasing stakehol der
involvement. Their discussion focused on the potentid role that politicians could play a the
date and locd levels to highlight watershed issues. They emphasized the need to leverage
interest in watershed management. Another smal group proposed a book aong the lines of the
popular “dummies’ series for understanding the listing process. Stakeholders are interested in
water quality issues but sates are challenged to make the information more understandable.
Findly, one samdl group utilized two definitions of public: (1) the “engaged” public, for which
one solution might be to use existing resources, such as conservation digtricts, to get information
out regarding TMDLSs, and (2) the “generd” public, which is less aware and more gpathetic.
EPA and the states must be more proactive in trying to reach them and hel ping them understand
the importance of these issues through the mass media, market research and public service
announcements.

Facilitated Roundtable Discussions: Using TMDLSs and Other Programs to Achieve

Water Quality Standards

Following the lunch break, participants engaged in further smal group discussions focusing on
using TMDLs and other programs to achieve water qudity sandards. A plenary sesson
followed, in which the fadilitator drew out highlights from the smdl group discussions.

How should TMDLs consider controls developed pursuant to other Clean Water Act
programs such as storm water controls and 319 programs? Should TMDLs be deferred
until after implementation of these programs? Should the same consideration be
afforded to Federal programs and activities under other statutes, e.g. USDA
programs?

One smdl group viewed TMDL development as an iterative process. Their initid sense wasto
do the TMDL, continuing the other programs, and factor in a“best guess’ estimate about the
potentia gains from the other programs. At the end of a specified timeframe, the state can look
back at the collective results from al the programsto see if the TMDL’ s goals were achieved.
If the gods have not been met, the state should look at the use attainability analysis and whether
or not it isjudtified, ask if the TMDL was done correctly, or make other corrections until it
reachesthe god. The small group primarily discussed the 319 program, but attempted to
estimate what other programs would effect TMDLSs.

Another smdl group looked at the sequencing of TMDLs and other program implementation,
concluding that implementation plans may need to be deferred until after TMDLs are in place.
Others brought up a suggestion for athird category of candidate water bodies. There should
be better integration of al existing programs, including: 319, municipa separate orm sawers
(M$A permits), voluntary programs, restoration programs, etc. It isimportant that TMDLs are



devel oped recognizing the need for integration to prevent conflicts between programs. One
group suggested that there is a need for atable or matrix identifying the regulatory and voluntary
programs to be drawn upon, included with each TMDL. Many TMDLSs currently describe
more generalized gpproaches. One smal group did not reach consensus that implementation
should be required as part of aTMDL, but did agree that more specific policies and guidance
are needed regarding implementation. Group members suggested that perhapsit is ill the
date s responghility to ensure and enforce the implementation plan.

One smdll group pointed out that the Chesgpeake Bay program is functiondly equivdent to a
TMDL and creates opportunities for coordination between many agencies and programs.
Thus, TMDLsfor this and other tidal reaches should be delayed until the results of
implementation actions for the existing program(s) are known.

Another group reported a wide disparity of views — one group member thought that NPS
BMPs should be implemented before doing a TMDL, while other group members felt strongly
about the benefits of doing a TMDL because there isagreet deal of uncertainty about the
voluntary nature of some programs and TMDL s contribute to the information needed to identify
sources of impairment and, therefore, to identify effective ways to reduce that impairment. One
small group asserted that states cannot afford to delay TMDLs due to the extent of water
quality problems and concerns about water supply in many parts of country. They felt that the
TMDL and other water quality programs should happen smultaneoudly.

Another smdl group discussed “What IsaTMDL?,” distinguishing between the process and
the setting of anumber. They fet that establishing the TMDL number(s) should not be deferred
but that implementation actions using existing programs should be maximized. The smdl group
aso urged EPA and the states to assess the results being achieved by other existing programs
and for the effectiveness of BMPs. One small group supported the idea of a 2-step process. a
TMDL limit could be set with implementation on a different track. Idedly, implementation
plans would be localy developed, but this could take longer.

What should be included in the TMDL decision itself? At what stage in the process
should specific allocations be decided? Why? How can EPA facilitate greater
participation in TMDL development?

One smdl group discussed doing specific alocation of loads to particular dischargers or
landowners in the implementation phase. Generd alocation to point and nonpoint sources
could be done during the alocation of the TMDL. The smdl group noted the lack of data for
nonpoint sources, and encouraged the development of that information during the TMDL
implementation phase. Another small group envisioned a 2-step process. first to define only the
load, and then providing implementation over an extended period of timeto alow for the
evauation of how nonpoint source controls are working. This approach alows trading to
occur. One small group supported a 2-step approach with a separate implementation plan
approved by EPA. They pointed out that the process required for developing an



implementation plan is different from the process for determining assmilative capecity. The
andysisrequired for loading decisionsis more objective than for the implementation/allocation
process. The small group fdt that it isimportant to have alonger period for stakeholders to be
involved in the implementation plan and process.

One smdl group tied these issues in with the concept of adaptive management and suggested
giving states the flexibility to revist and change alocations as they conduct the process. The
less specificity at the outset in the TMDL process alowing alocation changes later, the better.
They dso pointed out that there are anti-backdiding problemsif alocations are too specific.
Another small group supported a 2-step process, firgt to alow for target-setting and then,
second, to work with stakeholders to implement the plan. Another proposed that if EPA is
going to require something up front, it should be a process for implementation rather than a
plan. One smdl group was concerned about making the TMDL too complicated. One of the
results is decreased flexibility. They proposed keeping the implementation plan out of the
TMDL. But they stressed the need for EPA and the states to facilitate stakeholder involvement
to come up with solutions.

One smdl group expressed support for moving implementation plans out of the TMDL process
only to the extent that there are reasonable assurances that point sources and nonpoint sources
will bear an equitable share of the actions that will be required. One smdl group
recommended strengthening the continuous planning process as a mechanism for
implementation.

Another smdll group shared its concerns about de-coupling implementation from the TMDL
because then the implementation may never occur.

What should EPA’s response be when a TMDL analysis indicates a problem with the
underlying water quality standard?

One smdl group asserted that an aternative approach should be available in Stuations where
existing water qudity standards (WQS) cannot be met due to natura processes. EPA needsto
develop better trandators for narrative criteria, and support better science. Some participants
asked whether awaterbody should be consdered out of attainment if the water quality standard
isonly exceeded once every three years. Another small group pointed out that, if thereisan
extended period needed for awaterbody to achieve compliance, there will dso betimeto
review the appropriateness of the WQS. Thisis one clear place where a strong EPA roleis
warranted. Asan example, one group said that many waters are listed for dissolved oxygen
violations but, in many cases, it is unredigtic for DO levelsto meet a5 mg/l sandard. One small
group suggested that rather than focusing on changing water quaity sandardsin dl cases, the
gtate ought to give lower priority to waterbodies with inappropriate sandards. One group felt
that, where aWQS is not appropriate, the waterbody should move off the list. Another group
noted that it is burdensome to change state WQSs.



How can EPA facilitate trading and still achieve water quality improvements? What
are the issues and how might they be overcome?

One smdl group proposed having stakeholders at the table write the implementation plan as
trading partners. They felt that if there is a trading mechaniam, it should be made on a 1:1 basis
S0 that point sources fed it is equitable. The state should develop ways to address lighility
guestions S0 that the point sources are not ultimately responsible for nonpoint source actions.
Another smdl group found that none of its group members had the same point of reference for
“trading.” Group membersidentified the need to establish clearer concepts for what trading
might involve, and to identify places where it has worked. They noted that prior proposas
didn’'t meet with great success but expressed optimism about continuing to work on the issue.
One smdl group questioned whether trading policies should be consdered within the TMDL
rule or should be devel oped separately.

Another group recommended that for trading mechanisms to successfully achieve desired
improvements there would need to be some assurance about implementation. The small group
proposed adding alocd authority to track implementation of an established trading program.

Severd participants expressed greater support towards trading within watersheds. One small
group specificaly discussed the watershed scdeissue. Group members noted the many tiers of
watershed szes and the need for a mechanism to document that the water quaity benefit
desired through trading can actually be monitored in the water body. There should aso be
monitoring for inter-pollutant trading to show progress toward the implied water quaity benefit.
One group suggested that cross trading could occur between watersheds. They encouraged
EPA to keep the options as broad as possible to ensure effectiveness in different regions and
locations. Trading might work well linked to rotating basin assessment.

One small group encouraged states and EPA to measure the effectiveness of trading
mechanisms, including ensuring the effectiveness of BMPs, and ensure safeguards/enforcement
for trading. A different small group discussed but could not reach agreement on trading toxics.
Some group members expressed skepticism that trading is even practicd due to high
adminigrative costs. The smdl group concluded thet therein liesarole for EPA in developing
guidance on that issue.

Another small group asserted that the government shouldn’t Smply make alocation decisons
and assign those alocations to point and nonpoint sources. Instead, stakeholders should be
involved from the beginning with modeling discussons. Point sources and nonpoint sources
then could engage in adidogue about the integration of the different mechanisms. When
discussing trading, thereis aneed for flexibility in the implementation process. Economics of
trades need to be considered at an earlier stage.

One smdl group asserted that trading doesn't have arole in the TMDL program if it consists of
agmpleloading number becauseit isonly a end of process when wasteload alocations have



been findized and assgned that individua sources know what they “own” and, therefore, what
they can trade —i.e. one can't make a“ded” (trades) until the cards are dedlt (loads allocated).
The small group discussed the need for aflexible program to alow trading to occur. Another
group noted that trading could mean that point sources have along-term right to discharge.
However, this both would be problematic to some stakeholders and might not be consistent
with the concept of a permit, i.e. permits only last for five years but trades conceptudly could
be for an indefinite duration.

What should EPA do if TMDLs are not developed or implemented in a reasonable
time, and/or if expected improvements in water quality do not occur?

A smal group pointed out that the roles are dready laid out: if the state does not doa TMDL,
EPA mugt do so. If the water qudity is not being met in spite of adherence to the
implementation plan and actions, the state must conclude that TMDL isincorrect and should be
revised. EPA oversght is needed to check that these actions occur. One small group
articulated that a new rule should spdll out what would happen in the event that a TMDL were
not developed within a reasonable timeframe. Another group discussed EPA working with
states to ensure continuing progress towards their goals. One group noted that the Section 401
certification process of the Clean Water Act isabig hammer that EPA can use with the States.
EPA could shut down 401 certifications if TMDLSs are not being devel oped and implemented.

In one smdl group, an individua raised a concern that it is unredigtic for EPA to expect Sates
to carry out TMDLsfor dl impaired waters, given current budget congraints. The smdl group
encouraged flexibility for states to focus their resources and do TMDLs where they are most
important. Once EPA and the states have established their priorities, EPA should work through
performance partnership agreements, and regiond level relationships to make sure the states
meet those priorities. This group pointed out that removal of funding only exacerbates the
problem, since lack of funding and personnd isthe principa reason states do not proceed with
TMDLs. Another smdl group suggested that if a TMDL is not developed, there might be a
role for counties or industry in doing third-party TMDLSs. Findly, one smal group agreed that
dternative means such as interagency personnel agreements could assist statesto mobilize
personnd with expertise to help move dong TMDL deve opment and/or implementation.

Listening Panel Roundtable

The facilitator then turned to the Listening Pand to draw some of the themes of the day
together, and invited Mr. Mehan to raise the first question to the panel. Mr. Mehan asked the
pand what they heard about ways to utilize trading mechanismsin an effective way. Mr.
Parrish noted that trading is one Strategy that should be considered for the TMDL program. It
may have arolein certain circumstances, but it islikely to be asmdl part of the solution as
there are too many barriersfor it to be used extensvely. Trading doesn’'t work unlessthereis
some mechanism for accountability. Mr. Morrissey suggested that it will be important to
understand the relaionship between the water qudity impairments and the sources of pollution,



taking distance and assmilation factors into account, as abasis for effective trading programs.
He proposed that sources closest to the problem be given the largest credits since they have the
biggest impact on the problem, with those at a further distance having to achieve greater
reductions for equivaent credits. That will drive trading, with the sources closest to the
impairment having the incentives to participate in the trading program earliest. Sources aso
must show that they have achieved red reductionsto trade. Accountability isvery important in
order to generate and trade credits. Mr. Morrissey concluded that trading does have
tremendous potentid, if done correctly.

Mr. Mehan clarified that trading will not necessarily be abig part of the TMDL rule. But, he
wants to make sure that the rule is compatible with trading.

Mr. Salmonsen added that trading can be another incentive for actions to improve water
quaity. Heremarked that if EPA were going to utilize credits, there would need to be
mechanisms to monitor the impact of existing sources on water qudity, which might help
address concerns about who is ultimately lidble. Mr. Schwer commented that ligbility isa
concern, particularly in the way the offset provisons were written in the 2000 rule. He fdt that
point sources should not be held accountable for their trading partners’ implementation
responsbilities He cautioned that such policies would limit point source participation in trading.
Mr. Oszewski noted that other, logistical issues need to be taken into account, including how to
time trades and credits. For example, he fdt credits should be given at the time a nonpoint
source implements controls. Mr. Morrissey disagreed, saying idedlly sources would be trading
creditsin the bank for actua water quality improvements.

Mr. Wayland asked the Listening Panel to eaborate on the issue of EPA’srole. The existing
regulations say little about the pace of the program, whereas the 2000 rule went further in
gpecifying timeframes and consequences. Some stakeholders felt that the latter was overly
redrictive; EPA’ s interest is to understand the middle ground for the 2003 rule, including
gpecificson atimetable. Ms. Mulhern noted that EPA’ sroleis clearly spelled out in the Satute.
She expressed concern that the 2000 rule actualy gave EPA too much timeto develop a
TMDL when the state has not.  She agreed with comments made from the smdl groups that
characterized EPA’srole as a“ backstop.”

Mr. Katz said that it is important to distinguish between TMDL development and TMDL
implementation with respect to our thinking about timing. He commented that science, not
policy drives the implementation of TMDL s to achieve water quality standards. A ten-year
god for implementation may work for some states but not for others. The ultimate decision for
how long it takes should be driven by science. Mr. Neukrug responded that the states would
continue to move forward and gain momentum on projects asthe TMDL process moves
forward. Land, water, and sewer-based actions must happen together and address many
components within watersheds. Watershed management should be the driver, not TMDLS.
TMDLs are important, but only one of the tools for water quality improvements. Source water
protection under the Safe Drinking Water Act, Section 319, farm programs aso are important.



Mr. Parrish noted that implementation plans remain a big issue, and were a theme during the
smadl group discussons. From his perspective, the notion of moving implementation plans
outsde of the TMDL rule remains fuzzy, and so he il thinks thet implementation plans should
be arequirement as part of esch TMDL. Further, implementation plans themselves are not
aufficient to know whether water qudity improvements have actudly been achieved; follow up
monitoring is essentid.

Mr. Morrissey replied that he supports a 2-stage approach as discussed by some of the
participants. The first step would be a gross alocation between point and nonpoint sources
with amargin of safety. The second step would be the development of an implementation plan
whichisamore socid or politica process requiring both funding at the sate level and locd
involvement. EPA has the ability to make sure implementation happens through performance
partnership agreements with states. Mr. Mehan replied that the information generated by the
process may bea powerful impetus for implementation in and of itsdf. Mr. Wayland reminded
the group that roughly half of the states have a court-ordered schedule for TMDL development.
Requiring an implementation plan as part of the TMDL adds increased burden in achieving
these deadlines, because additiond detail isrequired. EPA has no ability to modify schedules.

Mr. Olszewski commented that no one has said there shouldn’t be implementation of TMDLs
in oneway or another. The discussion is about the mechanism for implementation, with
stakeholders expressing fundamenta differences of opinion about the TMDL program and what
it is meant to accomplish. Congresslaid out avitd role for the TMDL program as the great
assmilator of many federd, state and local programs to work together to make progressin
meeting Sandards. This isimportant, because different implementation approaches are needed
for point and nonpoint sources. He supported taking an adaptive management gpproach to the
program; if the standards are not achieved in 10 years, EPA and the states will have to reassess
and address what needs to be done to move forward. 1t would be a mistake to think that, in
the TMDL program, Congress gave EPA a new nexusto direct oversight over nonpoint
sources that has never been there in the past.

Mr. Katiz commented that, if society is committed to meeting water quaity sandards then dll
stakeholders need to “ step up to the plate’ and take some responsbility for implementation.
He agreed with the distinction between nonpoint and point sources for implementation
purposes, because each faces different congraints, however he questioned whether we redly
are serious about reducing nonpoint sources. Mr. Olszewski replied that nonpoint sources are
serious about action, but highlighted the technicd issues that make it difficult to identify the
causa links between water quality standards and nonpoint source pollution. There are dso
socia issues associated with the fact that one is dedling with individud landowners. There are
financid and other condraints in terms of moving the bal forward. All of these are reasons why
nonpoint source controls must be developed in astructurdly different way. Mr. Katz added
that nonpoint sources are “young” as compared to point sources, which have been dedlt with
for alonger time. He asserted that agencies and stakeholders must be serious about managing
nonpoint sources and land use if they are committed to achieving water quality Sandards. Mr.



Olszewski characterized as a need for nonpoint sources to be attentive to working with sate
water quality agencies on assessments to identify where their discharges are causing water
qudity impairments. These assessments must be ste specific and are more easily dedt with on
a date-by-state basis.

Mr. Salmonsen addressed the issue of credibility; for the TMDL program to be accepted at
dtate and locdl levels, good data must be incorporated into the listing process. He expressed
the hope that EPA and USDA will provide additiona resources for states for monitoring, €tc.
He aso underscored the importance of looking at the entire range of programs available to
address nonpoint sources.

Mr. Neukrug focused on nonpoint sources as alarge issue for drinking water systems,
particularly with regards to source water protection. He hopes that the TMDL process will
bring nonpoint source parties to the table to do their fair share. Mr. Olszewski brought up
prioritizetion and timing issues. AsEPA condders this program, it would be smart to think
more broadly about priorities, particularly in the context of setting water quality standards.
Current standards have been developed principaly with point sourcesin mind. All
stakeholders need to be involved in future discussions of water quality to help nonpoint sources
become more comfortable with the goas and priorities that are st.

In wrapping up, the facilitator asked each pand member to mention any points that had come
up during the day that should be noted before closing. Mr. Samonsen stated that any program
affecting land use dso must involve local government and officias. Mr. Schwer commented
that biologica or narrative criteria may need better trandation if used as a basis for establishing
targetsfor TMDLSs. Mr. Parrish underscored that the purpose of the Listening Sesson —and
the TMDL program —isto work towards restoring water quality. We have serious water
quaity problemsin this country, and experience suggests that these conditionswon't be
improved without regulations. Water quality improvements cannot happen with a solely
voluntary program.

Mr. Olszewski brought up the issue of candidate lists, which remains a confusing issue. People
are confused about what the purpose of a candidate list would be; many prefer that the listing
process just focus on waters impaired by specific pollutants. Mr. Neukrug shared that heis ill
concerned about the lack of public awareness and understanding of TMDLs. He aso noted
that source water protection hasn't been discussed at the Listening Session, but that thisisa
very important issue. The drinking water industry has expended funding dongside states for
source water protection; he expressed the hope to see that link strengthened with this process.
Ms. Mulhern heard many suggestions about how to better implement the TMDL program (e.g.
using other laws and programs under CWA). She dso heard many things that concerned her
because they could be interpreted and used as ways to avoid having to do TMDLSs (e.g. de-
ligting, functiond equivaents, not including waters impaired by nonpoint source pollution only,
the concept of a TMDL “highway with offramps’ and wholesale rewriting of water quaity
gandards). Ms. Mulhern emphasized that, while TMDLs may not be the end-dll, they area



necessary part of cleaning up impaired waters and congtitute atest of seriousness about getting
there. She suggested that EPA consider not doing a new rulemaking in 2003 but emphasized
getting on with implementing the program under exidting rules.

Mr. Morrissey said that it isimportant to remember that, in the end, government programs must
hold themsdlves to a high sandard of public accountability. The TMDL regulations and the
program itself must achieve the public’s gods of water qudity improvement, be cost-effective,
and trangparent. The taxpayer should understand what he or sheis paying for. These Listening
Sessions have helped raised public consciousness about these issues, and EPA and the States
must continue to engage the public on an ongoing bags.

Mr. Katz noted that the discussion did not explicitly touch on NRC's recommendations on
adaptive implementation. He asked how the law and policies might be changed to make
adaptive implementation atrue dement of TMDLSs. The regulations aso need to address the
equity issue between point and nonpoint sources.

Wrap Up/Next_Steps

Mr. Mehan thanked the attendees for their participation, on behdf of Governor Whitman, the
Office of Water, and the leadership and staff of the Office of Wetlands, Oceans and
Watersheds. Nonpoint sources are the next frontier for achieving water quality improvements
in this country, and, given the complexity of the problem, taking awatershed approach makes
sensetechnicdly and socidly. He remains interested in exploring the potentid for market-
based approaches as well, dthough policies may not be tied directly to the TMDL program.

Mr. Wayland and Ms. Bingham a so thanked attendees for their participation and contributions
to the Listening Session. They dso gave a gpecid thanksto the fecilitators for their efforts at
the Sesson.

The meeting adjourned a 5:30pm.



ATTACHMENT A
US EPA TMDL LISTENING SESSION, WASHINGTON, DC
December 11, 2001

PARTICIPANT COMMENT WORKSHEETS

Session One

How can EPA and the states improve the amount and quality of data used as the basis for
identifying impaired waters? How can the science for determining which waters are
impaired be improved?

minimum threshold for data quality; gpply the same rule to exidting ligts

listing should be based on actua monitoring and data - rotating watershed approach can
increase assessment

TMDLs are part of information development process

need money for monitoring or collaboration and other data sources

toxics need to be reevauated by OST - what is risk of nonpoint

models are no subgtitute for data

hydrology data has to be collected with WQ data

trandation of narraive sandards into field collectable data

resources need to grow for monetary support

collaboration of data collective agencies data bases

define a mechanism to generate good data, QA/QC programs, education of those collecting
data

edtablish or develop minimum standards for quaity data gathering becauise many listings were
edtablished using anecdotd data which was not necessarily a vaid or significant method for
selection

the EPA can develop guidance to set minimum data quality requirements

the state should develop incentives for recaiving waters monitoring partnerships using volunteers
and meeting the new minimum data qudity requirements. This may provide additiond datain
resulting in adecrease in the Margin of Safety dlocation

EPA should develop guidance in trandating narrative standards to numeric criteria

dtates coordinate loca agencies interested in participating

state should structure program requirements - data, techniques, protocol

stakeholder money for monitoring data

method for data standardization

piggy back with exigting federd programs (USGS)

minimum data points requirement DO/“Weight of Evidence” gpproach/volunteer data
implementation schedule for gathering monitoring data

gtates should set clear and scientifically sound QA/QC plan in place and dso make clear it will
be applied to any voluntary datato be considered

“candidate’ list will help focus data needs

gtates must develop a coordinated monitoring program,; try to involve stakeholder coditions



provide guidance for data quality assurance

use codlitions to monitor waters - (ex. San Francisco Bay)

expand state monitoring staff

enlig citizen groups

quality? - scrutinize WQ criteria

it is very important for there to be a documented methodology well in advance of trying to make
adecison on liging. This must include a requirement of when and how changes are going to be
made (including when to do what). This must include a statement on what data is acceptable
(QA/QC) - who generates the datais not important as long as it meets the QA/QC
protocols for amount of data or what time frame seasondlity - Statistical approach

need QA/QC enforced

standard method

biologica assessments - under EPA generd guidance standards of comparison

need qudity datawith QA/QC

right now certain states do biologica assessments. Need chemica and bacterid testing
protocol. Volunteer monitoring not dways effective. EPA should give some technica guidance
and let states develop their own methodology. Make methodology transparent. What isthe
standard of comparison. Are we comparing water body to the onesin national parks? Need a
representative water body

minimum for data collection or sandard modding to follow

cooperate with USGS to develop this monitoring/assessment plan

publish *CALM’ to show states modelsto follow to help give more guidance on data collection
needed for a good assessment

need more time and resources to improve and prioritize water quaity data development. Revise
303(d) ligt in current framework (TMDL) and requirements for action plans

current programs and priorities within nonpoint sources are a professiona assessment of
priorities and needs. Build upon this as well

stientificaly defensble modds

data difference between impairment study and TMDL study could lead to problems with
implementation

dternate sources of funding outside State or point source discharge

edtablish minimum data standards for sampling, can use volunteers and have equity if data
sampling requirements are stable and uniform. Minimum standards should be flexible - margin
of safety should be advised if data qudity is high and complete

get designated usesright in the first place (refined)

require minimum QA/QC for listing criteriaand that is subject to public comment

use weight of evidence gpproach that looks at hedlth of the water and not just pollutant bright
line

narrative criteria trandators = notice and comment

minimum data slandards - how many samples, time period

recheck basis of lising

help volunteer groups with data collection

technicdl transfer - from other inditutions - Universties, USGS, Forest, Fish and put in



STORET

R&D - need quick, reliable, inexpensvein-gtu data

use gatistical science more than is being used now - need enough samples -
geographica/tempora

accuracy

states need resources to have adequate, statistically-based monitoring program designed to
answer imparment question

money/trained personnel to collect adequate data - need to target monitoring resources - both
program-wise and by location

need incentives for people to monitor

need to improve/fix STORET batch upload

need for common sense approach to target constrained financia resources to where needed
most

TMDL isn't just data - information-based

dtate resources could be better focused if up front attention is paid to sample program design
and then monitoring for existing data, US EPA needsto discuss if present ways to Satigticaly
andyze data

there has dways been federd reluctance to set minimum requirements for state monitoring
programs, it has been a gate s rightsissue and variation is dlowed in the CWA. Some
consigtency is required, however

inequity in the burden of proof between listing and ddisting. Some ingppropriatdy listed waters
were listed based on practicaly nothing. But it's damn near impossible to delist them

fix STORET batch upload capability

require al datato meet QA/QC requirements, but alow other data sources

use priminary ligt as incentive to monitor

comprehenson listing methodology

qudity: data should be empiricd, objective should be to get it right

monitoring data needs to be better coordinated. More deliberate and systematic approach
toward data collection (apples to apples)

states could collaborate on data on awatershed basis. Share a coordination of data

weight of evidence approach vs. independent applicability

listing methodology by state - what is acceptable data - but states have too much political
influence - what about regiona consstency - watershed rather than geopolitica - EPA regiond
fadilitate discussons

flow - sart in one tate, flow to second State - discontinuity

differing standards for progress and designated uses

narretive gandards = numeric limits

some criteria not measuring what we think we' re measuring

too rushed to do adequate data searching and andysis - not dl data found

dtates don't have resources to find/get data. Funds from monitoring are being shifted to TMDL
but can’'t do TMDL because no data

can state universities step in with data collection - reduced cogt, student learning, student career
development? Need proper QA



not easy to collect data - complex processes, equipment - volunteers and students many not be
ussful

lack of priority of resources in states a problem

what about homeowners

1 pound of road cut pollutant does not equd 1 pound of forest work pollutant

data collection by point sources - need to be coordinated or data doesn't fit together,
digointed; also need to coordinate measurement

methodology: QA/QC; integrated data collection

trandation: narrative sandard - pollutant/numeric vaue

watershed approach (eliminate state politics)

data collection: coordinate point source sampling, involve public universties

EPA needs to provide defined minimum protocol for evaluating data from al sources

needs faster mode to incorporate recent research results (from private and public sector)
needs to consider “old” datain terms of “newer” sandard analytical methods; if not, then
monitoring and eva uation needs to be done before listing

need less subjective than narrative criteria many states used

main burden is on the States to define system and provide adequate resources

ensure integration of non-government monitoring results (e.g. permit-required monitoring) - aso
other governments

citizen monitoring is aresource, but lacks spatia and QA robustness for regulatory purposes
(can help indicate problem waters)

enaure effective monitoring - modeling integration

build requirementsinto NPDES (POTW and M$4) permits

need to include use atainability anayss

better modding system

nationa network of pilot sites

Sate driven

provide sufficient resource funding

mechanisms for states to promote and use data from third parties

utilize exiding interstate governmenta organizations

concerns about quality and congstency of volunteer monitoring data

coordinated use of ongoing monitoring data - storm water, Phase |, USGS and non-profit
organizations

EPA and gates have to have minimum standards for test methods, sample collection, data
quaity, QA/QC, etc. and accept and use only data meeting those standards

EPA darts sending message to states to focus on data quaity instead of just pushing list
deadlines. EPA should make clear states are accountable for setting data collection schedule
and adhering to it (may take years) and must account for deviations

defend good, credible science: time frame does not match practicdity of getting good
monitoring - takes money, people and time

CALM isgood first step to standardize data among States

prioritize water bodies for initid data reporting and TMDL.: time

alow third parties to contribute to process with established QA/QC = CALM for everyone



there should be a uniform standard applied to dl states for the data used to list. A uniform
standard goes beyond the guidance document currently in work. At aminimum, thiswould be
requiring states to have an identifiable procedure for how datais collected - EPA approve this
procedure, also headquarters should work more closdy with regiona officesin this effort
actual collected data - not modd - use EPA approved - method for in-stream collection

data needs to be current dependent on pollutant and current watershed conditions

better models

more than one

velidate modds with in-stream data

EPA guidance for sampling protocols;, minimum basdline data requirements; QA/QC
requirements

dates must establish priorities for sampling / sdlecting waterbodies

dternate funding mechanisms for funding sampling - ex. save the bay license plates

training sampling personnel more rigoroudy to enhance qudity data collection

how to ensure dl waters are monitored - what's a scientificaly vaid way to monitor? -maybe
the counties are testing - but probably not for everything

go beyond USGS

easy way to get samples/tests?

need to document every condition surrounding sampling; need standards

the best - uniform monitoring from feds; EPA provide guidance on monitoring regulaions and
how to handle the data

second best - having athird party monitor - concerns about WQ

data needs to go to state (because they list it) - ultimately to everyone - database capability
idedly, sufficient funds should be available for government to conduct the monitoring. Short of
that, there should be fool proof monitoring tools developed. Voluntary citizen groups for
monitoring provided there are clear QA/QC guidelines

gart with data from point sources dready being collected in connection with permits, with
additional funding, could add nonpoint source parameters, need data for use/attainability
andyss, need to smplify UAA process; use volunteer associations - ok if meet QA/QC,; better
refinement of modeling - will probably come with better data; need to use regionad modding;
focus on problem areas

(besides money) - require discharges to collect more ambient data

include citizen-collected data (ex. Alabama)

requiring dischargers to collect that data may have sgnificant cost

dates have more data than they can use; but they don’t have away of andyzing and interpreting
base sandard on attained use instead of levels of specific contaminants

prioritize data based on use support - but this should include support for aquatic life

water quality standards should be modernized to address use impairment

improve ability to determine whether standards are being met

genera agreement that data will improve liding

generd disagreement on the extent of data needed

listing methodol ogies should be developed (according to 2000 TMDL rule)

easer to get on list than off - stringent data requirements for both



congstency need for WQ parameters to be collected to determine

accessbility of datato be improved

WQS and uses must be reviewed before impairments determined

physica habitat modifications should be recognized and biologica criteria devel oped based on
gte specific conditions

depends on what you want to evauate - aguatic life criteria needs biological assessments -
robust protocol. Recreationa needs refined sampling protocol

sharing resources with other groups (states, Army Corps, dischargers)

EPA guidance on how to revise criteria to be expressed more clearly as magnitude, duration,
and frequency

need more UAA for water segments

better funding for increased datapoints

completion of CALM process

regiona implementation or a flexible sandardization of uses/lidting/etc.

asafeguard so that 319 funds are not directed to invaidly listed streams - standard method for
liging and data

chronic toxicity - chronic toxicity TMDL for Delaware River based on modified interpretation
of test data not supported by Part 136

zero flow streams - EPA assumes designated uses such as swimming are gpplied to al water
bodies, even in ditches, which are normaly dry. The Agency should defer TMDL listing when
the State has issued a Use Attainability Andyssinconsstent with the basis for listing

narrative criteria - very subjective (e.g., fishable/svimmable). Need better way to define, eg.,
nutrients - not toxic, complex interactions needed to define protection levels

biologica impairment - indices are targeted to pristine areas. Need to account for physica
conditions, which may not support ided faunaand flora

nutrient criteria- EPA’s suggested criteria approach would classfy virtudly al waters as
impaired. Can't treat nutrients like “toxics’

equity - inappropriate to regulate minor sources as stringently as mgor sources. If nonpoint
sources are the mgor contributors, point source regulation will not achieve WQ objectives
(nutrients, Hg)

limit circumstances of gpplication - TMDLs often mode drought conditions (e.g., summer
temperature, low flow). Such results should only gpply when smilar conditions are expected
(i.e, summer). TMDL should not apply to other seasons

conditions of andlysis must be corrdlated - do not combine multiple worst-case conditions that
have a probahility of occurrence less than that required by the water qudity standard (e.g. 1
event in 3 years on average). Examplesinclude wet weether loads at drought flow conditions;
pH and hardness conditions expected at drought flows; loads from multiple sources unlikely to
occur smultaneoudy at permit level (95-99th percentile)

need to determine appropriate monitoring strategies on a Site specific basis for each watershed.
There should be some over arching criteria between watersheds for comparison purposes
provide funding, then EPA should require states to use multiple lines of evidence asthe basis for
identifying impairment. Data quaity can be improved by requiring sandard gpproved methods
to be employed with aformd qudity assurance program




dates have main burden/oversght. They smply have to dlocate more funding. Should consider
leveraging off of other monitoring programs (e.g. USGS s monitoring program) to maximize
thar finite monitoring dollars

financia resources are needed, time and technica expertise to re-evauate lists of impaired and
the quality of data used for that determination

standardized decison trees, nationally

provide technicd information on pollutant loadings based on land use, and industry types
modeling assistance, standardized assumptions; ranges to work with to account for SWAGs
need for appropriate analytica methods (EPA approved, performance based, etc.)

need for appropriate monitoring methodologies or “plans’ to guide monitoring

need for improved modeing approaches/methods/techniques

need to identify appropriate “ designated uses’ including drinking water

need for appropriate water quaity standards for al designated uses

in generd, information needed to base decisions on listing based on sound science

utilize advanced monitoring and assessment technologies (biologica assessment, probabdigtic
risk assessment, use of automatic samplersto get more than a sngpshot in time etc.). Urge
dates to monitor al classes of waters, not just those most likely to be impacted or impaired.
Evduate physica impairments and other habitat effects that affect uses. Establish a substantive
gtandard for state water quality data (QA/QC) obtained by monitoring

listing methodology should include quality assurance plans for data collection

dtates need increased funding for monitoring programs. 106 funds and 319 funds (per the most
recent 319 guiddines) cannot be re-directed to TMDL development when there is not enough
data to support decision making efforts

need to provide sates with sufficient funding for a proper monitoring program; need to
recognize non-state data (volunteers, industries...) Aslong as QA/QC are met

interstate groups/commissions (e.g. NEIWPCC) could coordinate training (for monitoring
procedure) workshops for watershed groups and volunteer monitoring groups, EPA, states,
USGS could be incorporated in the training as “trainers’

use nationdly selected pilots that are more intensaly monitored to build a database that can be
reduced and evauated to refine and further develop water pollutant models

increase amount of dataand assure self of quality of data. Monitoring protocol manud and
training need in PA - data expected by volunteersto be used - if not why continue other Sates
(OH) use state data collection

codlition - stakeholders pay to collect data (SF Bay)

sandardize, better analysis

working with USGS data; minimum data required

edtablisdevelop communication, funding, minimum standards for deta

money for monitoring

develop date listing methodol ogy with assurance of a stakeholder input

stakeholder monitoring encouragement

all data subject to approp. QA/QC

data should be current

better data andysisis capability



. data must be “representative’ of the waterbody

. revist designated use asfirst sep of TMDL; do more UAA’s

. need current data reflecting true loca conditions

. EPA needs to express preference for actual monitored data over modeled data

. improve cooperation with and involvement of loca governments and other stakeholdersin the
process. Those stakeholders need to contribute resources to the process

. develop and implement guidance to ensure consistency but alow for necessary flexibility to

collect data and make impairment decisons. Revist the performance of the resulting programs
and make improvements
. locd stakeholders not just sates and feds

What should be the format of the list of impaired waters? Should there be a candidate list,
and, if so, what types of waters should be included on that list? Should the list be submitted
every 2, 4, or 5 years, and why?

. whatever the standard - there should be flexibility built into the rules
. 5 years - dlowstime to generate sufficient datato make scientifically defengble listing decisons

. integrated listing guidance isagood sart to outline possible candidate listing options

. opposed to listing threatened waters

. 2 years clearly not working

. favor 5 years over 4 years because you can sync with other programs (watershed, NPDES
cycles)

. should have arobust process for interim listing/ddisting

. dthough plaintiffs will rigoroudy resst any frequency gregter than 2 years, | believe 5 yearsis
the appropriate frequency. If Congressiswilling to accept a5 year interva, states should be
required to submit annua monitoring plans which include detailed monitoring intentions for 1
year and then a gtrategic treatment for the next 4 years

. address the two lists: 303 and 305; 303 comes out of 305

. need a priority list based on the data

. comprehensive look at al the watersheds in the state is needed

. need to identify “threstened waters’ including by “designated uses” For example, drinking
water sources needed to be identified as threatened before the drinking water exceeds drinking
water standards

. the concept of a candidate list could be useful for identifying research needs and research
priorities

. the format should address issues such as. what’ s the acceptable leve of error in the listing
model? How does the listed water’ s problems directly relate to ‘uses aswell as‘standards ? Is
the data used robust enough to be gatigticaly valued or isit a“windshidd” analyss?

. dates are supportive of the format of the 5 category list outlined in the policy memo on the
integrated WQ monitoring and assessment report guidance, where Category 5 is the actua
impaired waterbody list

. a4-part list (asin 2000 Rule) exceeds CWA datutory requirements

. every 5 year submittal coincides with 5 year rotating basin gpproach



every 4 year submittal coincides with biennid 305 (b) assessment submittal

both are more appropriate than 2 years - more time in between alows more work to get done
list should be broken down into categories:

impaired, will be addressed with TMDL

impaired, will be addressed with WQ program other than TMDL

impaired by natural background conditions and can’t be addressed

not impaired - meeting WQS, no action needed

not enough datato determine if impairment exists

impaired, but pollution unidentified

NRC preliminary screening methods - what might be impaired? EPA should require every 5
years. States may be updating at other intervals. Standard (which one?), format?, eementsto
be included? Geographic data, see CALM changes recommended

integrate 303 and 305 listing

5 year with annua monitoring plan

keep program with flexibility for state programs

candidate list - yes

include waters that need more data to determine imparment

4 or 5years

support for new guidance on integrating 303(d) and 305(b)

5 yearsto alow better data collection

the new guidance for integrated listing is good, but need to consider ways to insure consistency
about what should be in each category - TMDL s should be focused where they are needed
time period of at least 4 years between lists to allow for better use of resources - ook into
synchronizing permitting. 305(b) / 303(d), rotating basin, etc. - Satutory action necessary

What are the most effective ways for the public to participate in the establishment and review
of the lists?

involve early or in usage designations and keep them involved throughout process

dlow sufficient lead time to incorporate public commentsinto listing methods and data
collection activities

hold public meetings that are watershed specific. Key - identify and actively seek out dl the
local stakeholders. Involve locd officids in the public outreach efforts. Caution on keeping the
listing process as science-driven

PBS and NPR representatives

mailing lis/newdetter to stakeholders

task force for TMDLsat locd leve

try to follow Superfund model

different levels of involvement and types of public have to get

public participation is essentid for locdly driven decisons

risk communication isamgor chdlenge for informing and educating the public

EPA has arole for providing materids, studies, and guidance to help states/locdities perform

public participation



. make waters available on the EPA OW website dong with published schedules of updates.
Provide interactive email through which the public can inquire about specific issues related to

theligs
. watershed specific TMDL ligening sessions and public meetings
. greater public education and outreach

. **need to be careful with public participation in the establishment of lists - list must be based on
science, not public opinion. Where the public should be involved isin the review of theligts (not
establishment) - once lists are devel oped, public should be educated and informed about how
the list was developed and why waters fdl into pecific categories. Thiswill help the public
understand the listing process and get people thinking about where the pollution is coming
from....which could help with dlocation and implementation

. WS specific public meetings - disclose procedures, methods, funding

. educationa aspect - work with loca watershed stakeholders

. find loca sponsorg/stakeholders that give credibility to the process and makeit localy
meaningful

. outreach? Website? Road show? All of the above - published in state registers - solicit input
from process nomination for stream names and data - industry and environmenta groups
submitted (in a case study) - advertisng

. CA - olicitation before list, watch ligt, review data qudity, evaluate ligt, relist
. post standards

. public understand implications? - consolidated listing may help

. involve public in process early

. planning core group

. educetion for stakeholder monitoring program
. appropriate QA/QC

. clear and concise ingtructions from state on acceptable data

. public education on the programs - what isa TMDL, how do al the programs fit together -
need good information on how they are affected. We need to do a better job of engaging the
public

. work through existing groups and forums - WATERS, newspapers
Session Two

How should TMDLs consider controls developed pursuant to other CWA programs such as
storm water and 319 programs? Should TMDLs be deferred until after implementation of
these programs? Should the same consideration be afforded to Federal programs and
activities under other statutes, e.g. USDA programs?

. should congder in dlocation of TMDL, but not defer TM DL unless have reasonable assurance
(specific to the impaired water) that programs will fix problem
. if TMDLs are smply an informationd tool and implementation is through other programs, then

go ahead with TMDL but leave flexibility for existing programs to work and for severd
approaches



attainment of sandards must rely upon implementation and controls developed under other
programs, including 319, USDA, CAA, etc. On-going monitoring and verification of BMP
implementation by nonpoint sources are necessary to ensure progress in achieving loading
reductions and attainments of standards. States must have requisite funding and guidance to
implement these programs and follow up monitoring

oncea TMDL is established, initid implementation actions should stress maximizing benefits
from existing programs before developing additiona actions

from an industry point of view; the watershed protection programs must be comprehensive - we
will get logt in the individud regulations

remember that we must operate in multiple jurisdictions and appreciate aggregation and
gandardization to keep compliance manageable

cae by case dlow flexibility for locd decisons - dlow flexibility in scheduling if other programs
are effective - problem with court-ordered schedules

use off-roads from TMDL program if activities under other programs will achieve standards
within areasonable period of time

incorporate reductions obtained through other programs into TMDL process

if water isliged, usein implementation

if water isnot listed, defer lising

shouldn’'t delay TMDL while waiting for others - can proceed together

regulatory programs aiming toward WQ improvement should be integrated. Consideration of
equivaent programs (e.g. Chesapeake Bay) should permit deferral

need plan development as the overall process. TMDL s handle the WQ concerns, but other
resources should aso be consdered utilizing NEPA and related environmentd regulaionsto
develop alocdly led plan with assistance from federd and state experts. Planning needsto be
based on BAT and with adaptive management used to make adjustments as new science and
technology evolves

no need for deferment since the plan drives the implementation and utilizes al programs based
on authorities and money available

TMDLsare atool to use. Other CWA programs must and should be taken into account. There
is the need to be able to use equivalent programs

don't need aTMDL if aguatic community is hedlthy and improving

basic agreement that TMDL s should use other federa programs to attain WQS (e.g., soil
conservation service, EPA storm water program) (CRP, WRP)

dlow use of functiondlity equivaent programs by sates

“biotech” crops - require less use of herbicides - technology (transgenic crops)

Clean Air Act - eg., mercury deposition

if effective, more easly implemented program can address WQS compliance issue - this should
be considered

implementation plans ensure up front equity for al sources of pollution affected by a TMDL.
Otherwise the point sources are the only ones held accountable

more collaboration between EPA and USDA and other federd agencies

integration of al EPA water programs to support TMDL from different aspects

mix and match the programs to get to the god. No need to defer. They are dl pieces of one



whole. Take into account what al the other programs such as USDA erasion control, etc. are
accomplishing

TMDL isan umbrdla, supported by other programs

TMDL provides afocus to range of water qudity programs by defining the god

should TMDL s be deferred? - perhaps yes if applicant can demonstrate a credible process and
mechanism that will achieve the water qudity god within reasonable time - for example,
Chesapeake Bay Program

the TMDL program should be viewed as the umbrella program to attain WQS exploiting
opportunities under existing programsto this end

recognition should be given for early implementation or parale program completion

yes, if these programs are meeting the TMDL gods (deferred question) of ensuring water
quality and load reductionsin a credible way

information generated by other programs, like USDA safe drinking water may offer needed
TMDL information

yes, but public must be made aware and ligbility should be decided in consideration of
watershed management

phased TMDL s offer an opportunity to consder these

al other programs must be acknowledged and factored into the TMDL including CSOS, land
use, etc.

adaptive management is a similar opportunity

other programs such as USDA CRP, CERCLA, CAA, RCRA must be coordinated with
TMDL schedule, dso the LA and WLA

TMDL need not be deferred; implementation phases may be

phased TM DL, adaptive management techniques; acknowledge programsin other “agencies’
by producing informative outreach

phased TM DL gadaptive management

al other federd programs should be consdered/functiona equivaents should be alowed for
NPS/CAD dlocations

use adaptive management or phased TMDL s to take advantage of the impacts of other such
programs. TMDLs should not be the only route to achieving water qudity. Allow states
flexibility, especidly on developing plan and schedule

proceed with TMDL ; alow extended compliance period so that effect of other controls can be
assessed

TMDLs need to address different “ designated uses’” such as drinking water and therefore: 1)
water quaity standards need to reflect drinking water contaminants (e.g. microbiologicals) and
2) “listing” approaches need to address the need to improve waterbodies before they exceed
drinking water standards

TMDLs should not be deferred until after implementation of other programs such as USDA -
TMDLs should be developed taking into consideration these other programs. Remember that
TMDL processisjust aplanning process

no way to avoid working with other programs

no. otherwise why are we here today? - if the existing programs work?

dates have delisting programs independent of TMDLs. They are not waiting for TMDL - rather



the state developed based on the unified watershed assessment

don't defer the TMDL, just dlow for the limitations of the other programs

TMDLs have to incorporate other programs, however the TMDL has to incorporate and
consder the limitations of the other programs. Include interim measures of success that teke
into account the limitations of programs (such astime lag of bmp effectiveness, lack of
numerica standards, €tc.).

have a phased implementation of the TMDL

should use other programs to compliment. The TMDL should be implemented and not deferred
EPA should dlow and encourage states to use dl tools they have to achieve water quality,
however if forma TMDLs are not developed, some way of accountability indicating progressis
necessary

locally-led action plans for TMDLs - based on action plan, which CWA program can best
accomplish thisTMDL

these questions are poorly written

thiswould be possible under exigting regulaions. state can list impaired waters and schedule
TMDL for later after giving other programs an opportunity to meet WQ standards. TMDL
serves as a back-stop if other programs don't achieve standard within specific time frame
need to let programs such as Gresat Lakes Lakewide Management Plans (LAMPS) and
Remedid Action (RAP) Plans be completed before superimposing a TMDL process, TMDL
may turn out not to be required

319 should be utilized for TMDL implementation

develop TMDL and implement - other monies could be used on preventative actions

TMDL should set objectives, but should not set implementation requirements; fund voluntary
programs, best management practices for nonpoint; but point sources being directly controlled
charge ahead with TMDL and account for these activities. Promote them as means for
implementation

integration of programsis very important to reduce any overlap that may occur - TMDLS must
consider other controls under CWA and other federd programs

need to know how the programs affect one another - asfar as we know this had not been
addressed

do not defer implementation, but do someinitia preventative maintenance (BMPs) to alow for
other programs to develop - focus on a stage approach to addressing priority waterbodies

tie TMDLs into a watershed management gpproach

coordinated program - reductions incorporated into TMDL program from NPDES - TMDL is
the umbrella program - progress towards WQ goa

consider controls pursuant to other programs before launch into TMDLs - continue planning
process (public involvement, monitoring, bmp options, costs)

factor in contribution of other program controls, but difficult to put controls through TMDL
process on the other programs (i.e., storm water)

if controlswill address the problem then wait to do TMDL. It would be alower priority

the TMDL process should consder, in its prioritization scheme, the requirements of other
program controls

if another CWA program has controls to dedl with a pollutant, then it should not go on the



TMDL lig unless other nonpoint source pollutants may be amgor contribution to the
imparment

priority setting considering other controls would lower the priority for TMDL development
put money where you know there is a problem you can address now!

do dl TMDLsfor an impaired waterbody at once to best |everage options/solutions/meet WQS
most effectively

how to integrate multiple parameters rather than treating piecemed

can we look at multiple solutions smultaneoudy and look for synergy in approaches?
implement through other programs, especidly for nonpoint sources. Need coordination and
aignment. Deference - it depends. However, should set up incentives for early action without
pendty for doing so when TMDL eventudly comes. Strong preference for action now

What should be included in the TMDL decision itself? At what stage in the process should
specific allocations be decided, and why? How can EPA facilitate greater participation in
TMDL development?

the TMDL should be the assmilative capacity, with specific alocations to NPDES facilities and
generd dlocationsto categories of nonpoint sources

implementation plan should come after TMDL

tota number or load is much easier than alocation of shares

local community is perhaps best place for dlocation decisons

what local authorities/bodies would make decisions?

no single criteriafor dlocation (i.e., past share, economics, €tc.)

gates must have enough flexibility to develop sound implementation plans

if implementation plans are not included in the TMDL, states must conduct proper reasongble
assurance analysis to assure nonpoint load reductions are achievable

gates must have authority to carry out waste load dlocations, and this authority musts not be
withdrawn by EPA

initidly setting the overadl number

following the evaluation of 1) the effectiveness of existing programs and 2) when adequate
science is available to reach a defensible alocation

by giving credit for voluntary actions taken

TMDL decisions should include the actua TMDL s and adescription of potential sources by
category, i.e., agriculture, resdentia, commercid, industry type - only

alocations should then be developed regiondly/locdly in the same manner that emisson
reduction measures are identified with all stakeholders represented - still need more data
follow ar quality modd - permitees, regulators, politicians, communities, environmenta groups
specific dlocations should take place during the implementation phase

TMDL should include the alowable load and a gross dlocation to point and nonpoint
categories

TMDL should not include gpprovable implementation plan

gross dlocation of TMDL

gpecific dlocation in implementation




credible evidence of impairment will involve nonpoint sources

stakeholders or active participants

should be specific or could be limited to WLA/LA and then reinforce 208/319 plans so they
provide an approvable (by EPA) implementation plan

strong deadline for EPA to assume oversight if states do not meet limits

#5 is somewhat conflicted as to implementation. Uncertainty about legd authority. View that the
CPP should be the vehicle - it may need to be beefed up. Skepticism about CPP

TMDL decison should include WQ concerns, other ent. concerns (nat. res.) economic
feasbility and socia well-being. One resource should not decide what happens in a watershed
without regard to other resource and human concerns. Allocation should be part of the planning
process - problem definition stage. Sponsor program neutrd planning involving many federd,
date and locd, private sources of expertise - form planning staff with stakeholder involvement
and participation

TMDL should identify point and nonpoint contributors

alocations should be made &t the loca level on awatershed basis

TMDL decison should include the generd alocation for point and nonpoint sources

specific alocations should be delegated to locd agencies for implementation and management
no consensus on what should bein TMDL

make part of CPP

if implementation not part of TMDL, dtetes effortsto develop TMDL numbers will overwhem
implementation

where should point source and nonpoint source allocations be determined in the process? In
first phase or during implementation plan in the CPP

EPA daff need to be more involved in the states TMDL development processes. The benefits
are that sakeholders will understand that there isagorilla, EPA can offer technica assstance
and EPA will be better prepared to establish a TMDL should the Sate fall

implementation plan should be included in the TMDL

problem with adaptive management - “anti-backdiding issue’

need accountability for nonpoint sources

need flexibility for Sates, but flexibility may get us next to nothing

“if it's serious, people will participate”’

have to get public involved even if it cogts time and money. Otherwise too many lawsuits. EPA
should share good public participation stories with the States so that states that don't do it, will
be inspired to do it. Educate farmers

describe ligting reasons, define WQ gods, review data evauation, review model tools, describe
WLA, LA options, explain TMDL decision. Group could not agree whether to include
implementation plan, but group noted that process is not complete until there isimplementation.
Discussed but no consensus - did not understand purpose of question

atemplate for development such as data evduation and criterig, liting evauation and criteria,
impairment description and criteria. Make the process more transparent

better participation using collaborative decison making not for “buy in” but for innovation and
cregtive problem solving

agxty to ninety day review period would alow for gppropriate stakeholder comment



participation in TMDL development can be more effective if collaboration and partnership are
invoked voluntarily

the stage at which specific alocation should be decided - should occur during assessment to
ensure cons stency and ensure implementation plan execution, reasonably and understandable
we are not sure an implementation plan should be included as funding resources don’'t dways
dlow

decison should include the TMDL CAP, LA and WLA at gross levels. Stops short of
individud discharge dlocations

leave specific dlocations flexible to alow states to practice an adaptive style and to address
changing data, needs and resources

begin with waste load dlocation, process can contain revisons per adaptive management -
EPA be open to changes to be made

TMDL cap and gross division between point and nonpoint sources

TMDL “decison” should end with TMDL and grossWLA and LA

individua dlocations should be in the implementation plan and states should be able to change
them as new data, new needs and new resources comein

establish maximum load only

provide extended compliance period of 10 yearsto alow evauation of nonpoint source
controls

edtablish basdlines and alow for trading/offsets

develop dlocation toward end of process

include in TMDL decisons. 1) designated uses and 2) threatened waters

allocations should be made for point and nonpoint sources where gppropriate

identify water body; pollutant problem, load impairment leve; list of sourcesincluding point
sources and nonpoint sources

WLA and LA that meet the WQS

“ligt of 10" checklig, judtification for BMP effectiveness

standard components such as water body identification, causes, sources, uncertainty, future
growth, cost-benefit, public participation

maximum flexibility in how thet god will be reached

aso need to include post implementation monitoring to document success

TMDL and implementation plan need to be separate

point source and nonpoint source balance on achieving WQS

after development of TMDL

identify common stakeholders

TMDLs should include alocations of reductionsin agenerd sense (e.g. 60% NPS; 40% PS),
which are based on an initid implementation planning process

TMDL (assmilative capacity andyss) should be separate from implementation plan. The two
can be required and approved by EPA, but should be separate steps. Allocationsin TMDLS
should be broad. Allocations should be more detailed in implementation plan. Why? - things
change over time and a more effective stakeholder processis possible if done as a second step.
Approved TMDL motivates stakeholder involvement

flexibility in time frame for nonpoint source TMDL. It takes time to implement BMPs



project benchmarks with the frame for implementation

seasona variance are needed for extraordinary circumstances such as heavy rainfal for
nonpoint sources

inequity is requiring point sources to reduce discharge but nonpoint sources only required to
address on avoluntary basis; TMDL hasto get done first; point source vs. nonpoint source
dlocation; need time and flexibility in implementation; have to address proportionaity between
point and nonpoint sources, dl data should be included in decison; grossload plus alocation -
must have variance and time schedule

the TMDL should document the impairment and set an overdl loading cap. The individud
alocations can be drafted, however thiswould be better suited for the implementation plan.
Thiswould alow time to form amore cost effective, collaborative solution to address the
problem

elements of TMDL decision: 1) demondrate water imparment 2) demonstrate that designated
use is appropriate 3) objective criteriafor datathat is collected 4) analys's of sources and
pollutants 5) dlocations

when should alocations be decided? - dlocation is coming out as aresult of the entire TMDL
process

facilitate participation

loading target (point and nonpoint) - develop TMDL

nonpoint sources dea with problem better if not regulated - usualy done under an
implementation plan - use this plan as a separate item, later after developed a TMDL plan
greater public participation in TMDL development - educationa outreach through trade
associations - make information relevant

dlow timefor locad communitiesto participate in TMDL development

alocation of loads should be part of the implementation process

tota number should be in the TMDL without specific dlocation. Either concentration or load.
The specific alocations would be done but the number sent to EPA for gpprova would be a
sngle (water body) number

implementation plan would not be submitted to EPA for gpprova with the TMDL

there needs to be a prioritization of TMDLSs

if awater body is getting better with existing programs, it should be a lower priority for work
just aload? Or proportioning timing, very detailed? Does a more complex TMDL lend to loss
of flexibility?

keep the implementation plan out of the TMDL? Let it be a separate process

TMDL - WLA, LA, MOS - asis, maybe add arisk assessment based on designated uses or
highest and best uses

What should EPA’s response be when a TMDL analysis indicates a problem with the
underlying water quality standard?

even a end of long “TMDL Highway” should till be able to take “off ramp” and revise
standard (put TMDL on hold)
fix it! - work with gtate to establish gppropriate sandard (data)



EPA should provide states criteria for identifying when standards may not be appropriate, and
for determining when a UAA might be successful

TMDLs should not be done on standards that are faulty. There should be aninitid
determination of the adequacy of a standard beforea TMDL is devel oped

encourage use of new information to drive re-establishment of the standard, alow point sources
or othersto receive credit for reductions aready achieved where a stlandard is proved to be at
alevd higher than that used previoudy

improve the appeal process for water quaity standards with a more science-based, smplified
process - too much reliance on models that don't predict the actua

dlow dates to modify standards; improve EPA approva of modified standards

amplify UAA process or provide dternative procedure that will allow standards to be changed
if not achieveble

support revising standard or ddlisting - short of this, support low TMDL priority

national science standards would remove the uncertainty

UAA - needs streamlining - less burdensome

Ste-gpecific criteria

begin and facilitate the process to correct the problem. TMDLs should not proceed with faulty
standards

if the TMDL uses good science and indicates a problem with the WQS, then mogt likely it isthe
incorrect standard for that section and needs to be changed

if TMDL is done properly and comprehensvely, it should define and quantify the issug(s) thet is
cregting the impairment. If it is determined that the WQS cannot be met or is not appropriate,
exiting regulatory programs are in place to address the issue

EPA alow extrayear for state to develop new WQS

halt TMDL processfor that year

case by case, dte-specific determination

EPA should work side-by-side with the State to delay the TMDL (and eat into EPA’ s backstop
time frameif so required by a consent decree) and amend the ingppropriate designated use
and/or criterion(ia)

modify the numerical WQ standard itsdlf

modify the desgnated use through UAA

evauate standards up front

evauate use attainability

there should be a net burdensome process for revising standards that cannot be met because of
natural processes

establish amechaniam to revisit and adjust. Develop criteria to identify problem WQS

the underlying water quaity standard should be considered when determining the magnitude of
impairment, resulting from pollutants, e.g. EPA should get more data and consider timing of
assessment, as flow isinfluenced by natura cycles and seasond surges and that standards were
written 30 years ago

EPA should strongly encourage the state to make a rulemaking to fix the use or the criterion.
Also support the criteria with better science, e.g. by using satistically-defined criteriainstead of
never to be exceeded



better trandators for narrative criteria

take advantage of phased programs, adaptive management

EPA must support statesin redefining water quality and TMDL science

phased TMDLs dlow EPA and state to work out issue

EPA should ings on ether a use atanability andyss, arefinement of the use, or arevisting of
the water quaity decison

EPA should develop criteria for ephemera and effluent dominated steams, and for wet wesather
extended compliance period alows severd triennia review cycles to change WQS

clearly, the NPDES program is in place to address point sources

however, nonpoint sources pollution programs are mainly used in voluntary approach. And
results are mixed at best. What can be done to target nonpoint pollution better?

EPA should suggest the state review the WQS assumptions, i.e., designated use

narraive - criteria - often caught in the quandary of inconsstent standard

interstate consistency - EPA assure this happens

EPA should help a state assure that they’ re standard is correct (UAA) - do monitoring

EPA should encourage the gate to revist the standard to see whether they are correct - Site
specific criteriamay need to be developed

EPA should encourage the gate to involve other states (in the case of interstate weters) in
setting standards

develop new standards based on actual use and re-evauate

if the need for the TMDL to reach the selected water quaity standard is greater than can be
achieved there must be away to resolve the difference so the resources present to meet the
WQS are not wasted or activities are not going to be met

this question makes no sense

assess correctnessto TMDL analysis. Approve TMDL but...

if correct, EPA should notify state that the WQ standard needs to be reviewed under triennia
review process

stakeholder processinvolved in state review of WQ standard to achieve balance between
designated use and more pollution controls

review TMDL with state and stakeholder and redefine TMDL and time line

variances - interim step to downgrading

improper classfications of usesfor awater body should be corrected. If underlying WQ criteria
are flawed, they should be revisited. However, the action to lower the goals or objectivesfor a
water body should not happen, even if the god's are not achievable in the near future. Lowering
the bar is not an acceptable way to meet the standard

first need to determine that the designated use is the appropriate one

focus on priority setting for this re-evaluation process - EPA determines when thereisa
problem and oversees the process to re-evauate; sates can actually conduct the re-evaluation
EPA should direct the states to re-evauate their designated uses

use attainability analys's - not the same process as TMDL - but driven to do TMDL by existing
standards and court - takes awhile to do Use Attainability Anaysis. Bad perception on
changing WQ standards - if process were smilar between TMDL and Use Attainability
Andyss and a some point they could split - it would help the andlyss



. change the standard!

. use attainability analysis should be done but the process should be made more managegable -
EPA should require a UAA when the WQ standard is wrong

. make Use Attainability Analyss more streamlined to smplify the ability to adjust a sandard

. look at the weight of the evidence on whether to do a TMDL or change a standard

How can EPA facilitate trading and still achieve water quality improvements? What are the
issues and how might they be overcome?

. keep the alocations more smple to alow more flexibility in trading

. have some form of examples to show trading successes

. require stakeholders to write implementation plans

. didn’'t like a trading not on a one-to-one trade

. EPA should accept a one-to-one trade ratio

. ligbility of tradee with the trader re POTW trades with afarmer to put in BMPs but farmer

doesn't hold up his end, then POTW is on the hook
. EPA should help to figure out shifting ligbility issues between traders. We recognize it's not

easy but it isimportant

. issues of enforcement, especidly for nonpoint sources

. point source traded easier

. might be chegper for municipditiesto invest in private lands and conservation practices with
private landowners

. very complex to regulate equdly and track over time

. take a watershed gpproach to trading - benefit should be tied to the actua impairment - size of
watershed should be taken into account - scale will depend on pollutant

. trading should be voluntary

. designation of watershed scdeis critica

. authority for implementation of atrading program needs to be established

. have to have a basdline to develop tradeable units; could be based on a % reduction

. it will be very difficult to trade nonpoint source and point source however in order to be binding
nonpoint source it will take a contracted agreement between the watershed stakeholders

. incentives would have to be in place for nonpoint sources to reach contractua agreement

. need to have sources with required limits and sources without required standards

. tracking system for sources to assure trades are meeting their commitments

. ratio factor important

. monitoring

. issues - unless the economics are there, then trading won't work

. mugt alow flexibility - find Stuations where it’ s likely to work (i.e., point source to point source)

. unless economics are there, you are wasting your time - point source and nonpoint source -
difficult

. use drainage area approach - watershed approach

. point sources cannot be held responsible for nonpoint source credits - must uncouple. Point

sources won't join, otherwise



consder awatershed bank, buy or sell credits. Uncouple sources from each other

separate nutrient trading from TMDL Rule - dlow as option under phased TMDL

problem with nonpoint vs. point source trading - use banking

provide good monitoring, such as Long Idand Sound nutrients - trading has worked there. Very
complex

solid regulatory protection under which states can implement trading without fear of litigation
congder Clean Air Act emission reduction credit model

must be on watershed basis

defining “the basdineg’” can be difficult

guidelines, pilot projects, and see money

make implementation asflexible as possble

we are skeptica it works and is used properly

EPA should look at how effective trading has been at achieving water quaity

the nonpoint source does not have or present clear liability and potentia pollutant growth that
point source clearly offers

is there away to overcome it? Probably not due to the nature of the beast and some aress, like
rurd aress, are dways at a disadvantage

trading isagood idea but will require additional development and eva uation. Trading appears
to have addressed air qudity issuesin the Los Angees Basn

EPA should continue to look at ways to use trading. EPA should support some pilot efforts.
But group is skepticd that trading will be very helpful. Epecidly noted adminigrative costs and
uncertainties in tracking and enforcing trades

EPA needs to issue more technicd guidance

1 1b of point source reduction is not equa to 1 1b of nonpoint source reduction

downstream and upstream trading

pollutant specific - not every pollutant can be “traded” in load

appropriate equdization rates to determine trade off rates

EPA should provide guidance/examples of trading effluent credits

model trading programs

reduce administrative burdens to trading process

provide a model/guidance on awater basin basis. For thisto work must be a phased
implementation, put in a control, evauate, revisit and then adjust. It will be an on-going process
trading should be aloca decision developed as part of the neutra plan. Various dternatives
would be evaluated before the selected plan is chosen. Once decision is made, then plan
followed

support is principle

enforcement CPP

involvement with stakeholders

to dlow flexibility for innovative trading methods

alow to trade on progress

dlow for progressto TMDL limits

no comment

trading problematic because low flow impairments typicaly point: high flow typicaly nonpoint



scientific problems: science not necessarily adequate to define impairment sufficient to support a
market-based system

reservoir Stuations may be amenable to trading; flowing streams may not

to facilitate trading, standard legal agreements should be extended into by dl parties of the trade
better way to quantify BMP impacts

issues - environmentd justice, trading toxics, industry dependency on others was intolerable
because of ligbilitiesif others don’t come through

better to alocate and not trade and stakehol ders do the alocation

trading should take place on a watershed basin and be used as atool to drive second level
reduction once alocations are set. Needs to be kept as broad as possible and could be very
effectiveif linked to rotating basin assessment

trading is only possible after the TMDL has been developed

trading is practica only in certain circumstances, perhaps best implanted initidly in apilot
program

EPA should not mandate a specific “ offset ratio”; sates should have the authority to define
equity. If expected reductions do not occur, states should resolve at permit renewal

trading might work best if implemented after users have atained compliance (i.e., for growth of
indugiry)

trading is a good idea but concept is dill very fuzzy - geographic extent

provide guidance - both technica and lega

need to address whether trades are legdly binding

do trades imply long-term right

need to address state resources needed to track trading

What should EPA do if TMDLs are not developed or implemented in a reasonable time, and /
or if expected improvements in water quality do not occur?

not developed: have other entities take arole: counties, indudtry, etc. possibly mediate, not a
take-over of responghilities

not implemented: use agod vs. permit approach

did not work: adaptive management, adjust over time

EPA should recognize good faith efforts of states if not a good faith effort then EPA needsto
gep inand do aTMDL with asolid public participation

revisit implementation process if WQ improvements do not occur. TMDL processis a dynamic
process that must be constantly monitored and twesked if necessary

role of EPA isto work with state to use the 303(€) process (CPP) to resolve TMDLsthat are
not working to improve WQ standards

dates risk funding losses

lawsuits are effective

follow the states progress through plans and tracking

maintain a schedule and work from it (could be with an implementation plan or separate - how
to learn from your mistakes!)

if not implemented, EPA can take action to withhold other types of funds (grants, etc.) to



encourage implementation - put states on notice that this can happen if the TMDLs are3 not
implemented - ol this out

federd funding can be revoked

if no improvements, make changes to some aspects of the program - enhanced BMPs -
adaptive management

developing consistent guidance: develop minimally accepted TMDLS, develop reasonable time
frames. have possibility of never meeting sandard; variance - temporary change to sandard;
streamline variance as interim step to downgrading

priorities

EPA should do it if not done by state, perhaps in concert with the state

if expected improvements do not occur, EPA should 1) determineif sufficient remedia actions
have been implemented and assure they are in place and 2) if implementation is done (i.e,
TMDL is being met), then EPA should determineif thereis alag-time issue (eg., ground water
flushing period) and 3) if dl of the above are met, then the TMDL was not sufficiently tight
TMDL programs should take an adaptive management approach; if expected improvementsin
water quality do not occur, the TMDL should be re-evauated and we should examine what we
did wrong and how e se can we address the problem

success of the TMDL program depends on EPA’ s role as an enforcement authority. Not only
should the states develop TMDLS, but they need to be held accountable for TMDL
implementation

if no TMDL is developed or implemented, EPA will have to exercise its authority and develop
aTMDL

If WQ improvements are not occurring, then EPA should let state know it must change TMDL.
If the state does not respond in a reasonable time (1 -2 years), the EPA must respond

should develop check system to ensure reductions are tracked/on track

evauate whether or not positive steps are being taken and determine the steps necessary to
correct program to meet end goal. Is the state making progress? If not, cut off financia support
turn off the money

trust that states know what they are doing. Congress did

recognize that NGOs are specid interest groups, not apoll of the public pulse

encourage sates usng EPAs usud leverage Strategies

protect states from lawsuits, provide seed money to develop program

EPA should be asflexible as possible, recognize the need for severd years of ste-specific
monitoring, and try not to be prescriptive about deadlines

ambient monitoring programs can be akey

you cannot put a pendty on it without any consideration to exceptions due to natura flow
cydes financid resource availability, assessment timing, and time flexibility should be given.
Thisis not astuation where an impaired water loses funding after adtrict time period and goes
away. It' s il there and till impaired

EPA should be diligent in its effort to complete this effort in a reasonable time. It must recognize
that lack of existing data, competing demands for resources and technologica monitoring
improvements necessitate flexibility for state time line to complete this effort

EPA should recognize time and resource congiraints that states and local governments have and



should beflexible

doesthis apply for consent decree States?

extend thetimeline

revigt the key issues and see whether any improvements can be done

not developed - EPA establish

not implemented - EPA establish

improvements not occurring - revisit TMDL, adaptive management

states have indicated a need for funding and resources to reduce backlog of TMDLSs
recognize that some TMDLswill be very complex and will take time to implement (cannot set
arbitrary guiddines for completion)

phased TMDLs that recognize that long term improvements will need to take place before WQ
shows improvement (e.g., HG atmospheric depostion)

with the current approach EPA is going to be disgppointed with “reasonable time.” Must
emphasize phased-in implementation

depends on if the program neutra plan is being developed and implemented and if not why not?
Funding, economic viability or socia well-being reasons could over-ride TMDLSs

phased TM DL /adaptive management

no comment

give sates more funding and technical expertise to alow them to better develop and implement
TMDLs

concern that EPA cannot necessarily take over from state because of resource issues
gateswill be subject to litigation if they fail to develop or implement necessary TMDL

foster program; work with state to get it through

asitisnow, EPA take over the program or use legd methods to enforce

EPA could develop afunding source early on and have benchmarks for sate to follow progress
EPA needs to be more aggressive in oversight of the state programs and whether or not states
should continue to be delegated authority for those programs

EPA should require states to go back and reconsider its: water quality standards, use
attainability, the TMDL itsdlf, and implementation procedures, particularly in regard to
impairments predominantly from nonpoint and legacy sources

perhaps “reasonable progress’ is better measure vs. number of TMDLS?

evidence of continuing progress

job will never be finished aslong as moving targets

reasonable time will be site-specific and rule will need to alow flexibility

How can the science of establishing TMDLs be improved?

more effort in nonpoint source modeling to decrease assumptions, assure more certainty

more forward research on specific parameters

look at the “weight of the evidence’ to determine the impairment (i.e., look a chemicd,
biologicd, physicd ingtead of a“bright-ling’ number)

put together amulti-disciplinary team to develop a TMDL. Utilize people knowledgeable of the
watershed to do the TMDL



better science needed in the effectiveness of BM Ps specific to watersheds or multiple
watershed areas

needs to be a better understanding of BMP removal rates, design and O& M

EPA should encourage and alow use of 319 money to fund projects to advance the science of
BMP effectiveness, design and O&M

data and water quality monitoring issues

modding issues

adaptive management - (check on the process and how things change and adapt your program)
- learning process!

better process for QC of data being used

increased consstency in data

more money for monitoring data

utilize existing data - such as USGS data

listing and delisting procedures are needed

CALM document guiddines

implement NAS recommendation

long-term commitment of resources to support basic research

resources for consolidating known knowledge / tools

various help lines (800#s) for technica support (very detailed technical support)

for northeastern-based TMDLs, greater focus needs to be directed to atmospheric deposition
and obtaining a greater understanding of exact contributions - if amospheric deposition is not
further examined, it's close to pointless for northeastern states to develop and implement
TMDLs

learn from previous experience and gpply lessons then use saved dollar for implementation
money, data, database, better andytica tools, models, better data collection

money for monitoring, andytica tools, modding

limit gpplications to conditions represented by model

avoid compounding worst case assumptions on implementation and in modeling

cdibrate or re-cdibrate and improve the models with new data

do afocused research program using states and stakeholder input in define needs

BMP effectiveness

water qudity standards and designated uses

post coordination % model forecasts

support appropriate research

provide successful case sudies

re-evaluate models with new data, and improve models based on ambient data

monitor BMP effectiveness, provide case sudies

explaining that in the case of dopes, and flow and other aspects, that there are certain dements
to be reviewed, just as required in any assessment

using GIS and reviewing aready established watershed plansis key to effectiveness

using dready established regiond development organizations to generate and gather datais an
effective avenue to enhancing data organization and bility

help some areas get the technica expertise they need



provide additiond training to devate the skill level of federd, Sate and locd interested parties
EPA provide training like watershed mode training academy

raise the generd ill level across the country

better modeling tools

pollutant source tracking technology

more objective alocation techniques

more vigorous uncertainty anayss

better modeling tools

improved sampling, QA/QC and modeling guidance and procedures

develop sound and defensible decisions with firm scientific bass

employeetraining

EPA must befhave reasonable expectations with ability to use UAA and itsresults - loca
resdents need to be fully involved

select pilot watersheds that are monitored according to a plan to devel op databases that can be
used to better define processes and computer models that can be used to predict loading
changes

plan, implement, monitor, modify

better tools for modeling

better data and better agorithms

better integrated atmospheric depositions

put the new listing guidance into rule so no longer guidance

recognize nonpoint source characterigics. improve target definition - excurson magnitude,
duration, frequency. Update Stefan et.d. (1985). Improve specificity and Stratification of
desgnated uses. Verify water quality modes, particularly for episodic events. Utilize multiple
lines of evidence (more important for assessng implementation)

develop adequate spatia and temporal datato alow accurate modeling

improve science behind trandation of excursions (magnitude, duration, and frequency) to
imparments

need better science to support sandards, including designated uses and criteria

address climate differences. acid areas

standardize testing methods, frequencies

models must be verified

better definition of margin of safety

better definition of source identification

better definition of modeling

better definition of monitoring to test effectiveness of BMPs and/or other implementation actions
implement NAS recommendations

data qudlity, sufficient monitoring

more and better properly vaidated mode s with adequate error analysis

sound sciencein ligting and delisting

stakeholders have huge stake in good data and could be significant source of money for
monitoring and data collecting

data, data, datal



. EPA role for tech/monitoring programs - i.e., equipment, technology
Other Comments

. new rule needs to set out clearer role for EPA in the development of TMDL s for water bodies
that cross state boundaries. EPA not necessarily to devel op the specific TMDLs but to assure
coordination

. the TMDL for awater body needs to include a specific assurance of implementation beyond
listing of possible programs. For awater body, should be an evaluation of existing controls,
programs and practices being implemented now, and capacity for expansion

. the listing process needs to include biologica resource response as well as water quaity
criteria. There needs to be better designated uses which account for physica limitations or
atificial, permanent channel/water body changes (concrete conveyance, recregtiond pond)

. TMDL isvery end of pipe. The process should consider other programs, i.e., pollution
prevention projects to diminate pollutants, dlow flexibility in reuse; and share BMPs. One size
fitsal is not a good goproach and more flexibility needs to be given to regions, communitiesin
establishing methods in alocation between point and nonpoint. Congderation needs to be given
to those organizations triving for “yes-discharge’ that may discharge during sorm Stuations -
10-25-100 year conditions. | did not learn anything about new technology for sampling and
watershed characterization. We need to use technology through aerid use of new imaging to
help profile pollutant trends - need better/easier data to help make management decisonsin
improving water quality. Free market trading should be a watershed decision and not part of
rue

. the air program has very smilar goas and activities, it would be vauable to find out
successes/chdlengesin forming regiona groups to reduce emissions and goply to reduction in
discharges to reach attainment, i.e., TMDLs by watershed

. TMDLs ook like they will just trigger amorass of court cases, avoid some enforcement issues
to minimize impacts or have TMDL s presented as arange instead of an absolute number

. atmospheric deposition needs to be better addressed in the CWA

. enforce exigting requirements; facilitate use of BMPs and low impact development

. industry responds to decreased cost, compliance requirements and P.R. For industry buy-in,
must stress P2 rewards, put teeth in regulations and give an opportunity for good P.R.
. in the opening session, we discussed putting implementation plansinto TMDLS. The reason

cited was that voluntary BMPs haven't been ardiable effective source of reductions,
presumably because EPA doesn't have the authority to regulate and enforce nonpoint sources
viaBMPs. Making IPs part of the TMDL doesn’t address the problem cited. If EPA doesn't
have authority to regulate nonpoint sources outright, then EPA can’t enforce BMPsinan IP just
because it is developed as apart of aTMDL. If EPA triesto require BMPs viather TMDL
goprova authority, they would expose themselves to the same authority-to-regulate argument.
In other words, inserting IPsinto the TMDL process doesn’'t change EPA’ s authority to
regulate nonpoint sources

. (asthey are currently developed, TMDL s are not dways the best mechanism for achieving
WQS. A subdtitute, in the case of nonpoint sources, could be a targeted implementation plan.



Targeted in that the mgjor categories of sources are targeted, but aso the mgor individua
contributors. First come, first serve cost-share programs don’t work, but the nonpoint source
Nationa Monitoring Program has examples of watersheds where 70 - 80% load reduction has
been achieved. Then later one bad actor was enough to erase the effects of the earlier
reduction. ALL implementation has to be targeted (319, EQIP, CRP, state cost-share, etc.). If
we have atruly targeted plan, then we re working towards load reduction. During the
implementation of the plan, mechanisms should be used to evauate the success of the plan and
to redirect the plan as necessary to meet gods

clarify wherethelineisdravninaTMDL...1) TMDL should be gross load dlocations, caps
and mos and description of how to achieve sandard, 2) Implementation plan should be a
separate component. This dlows for uncertainty and new information provides consderation
for other programs. Integrate better with other federd environmental programs and CWA
deadlines - TMDLs must be coordinated with CERCLA cleanups - what to do about
atmospheric deposition of Mercury?

some water quaity sandards do not fit well (or at dl) with our current understanding of how
aquatic ecosystems actudly work. Example: 5 mg/l do “anytime, anywhere in estuarine waters.
There needs to be amechanism for revisng water qudity sandards that is less burdensome
than the current rules, at least when mativation isfor “science” reasons rather than socid or
economic reasons. Similarly for designated uses. Some designated uses were assigned decades
ago when there was alower leve of understanding (or perhaps less attention paid to the issue
than should have been). Example: many states assign primary contact recregtion use to all
waters of sate, which involves, among other sandards, 200MPN feca coliform. But many
waters do not, did not, and never will, experience primary contact recregtion, i.e,, the
backwoods stream that is 6 “ deep, 6 feet wide and has no human structures in the watershed
nonpoint source - air depodtion. EPA needs to work with Air Quality Management personnel
on thisissue immediately. For example, in Los Angeles Santa MonicaBay isimpaired for heavy
metals. A recent report from a respected research group has indicated that 60% of the metas
contributed to the Santa Monica Bay is through nonpoint source air deposition. Our concern is
that nonpoint source pallution from atmospheric pollution and legacy source be addressed fairly
and equitably in relaionship to point sources. The anti-degradation policy should not apply
subsequent to the WQS being met. The EPA should develop ‘interim permitting’ guidance
dlowing exising NPDES permit limits to remain during TMDL development. EPA should seek
additiona funding. According to the projected TMDL schedule for the Los Angelesregion, the
costs of developing TMDLs over the next 13 years could be as high as $100 million. Tota
Region 9 assstance is $600k/ annually. This assistance does not address the implementation
component for municipdities

listing - weight-of-evidence should specificaly be dlowed to define that auseis not impaired,
even if anumericd criterion appears to be exceeded. EPA oversight - as sates must outline
listing methodology, EPA must explicitly outline its TMDL gpprova methodology. Using a
doctrine smilar to the deference EPA receivesin Chevron v. NRDC, EPA should defer to any
reasonable approach that states take, even if it would not have been EPA’ s approach.
Resources - EPA hasto find the courage to tell Congress that thisisredly going to cost. EPA
should explain how EPA regions will be approving 1-2 TMDLS/day each in the next 10 years




or S0 to get through the 40,000 current TMDLs on the list

the TMDL program is one of many tools that should be gpplied to water quality management.
Currently, EPA plansto require 319 grants to only be used for TMDL devel opment and
implementation. States should have the flexibility to pursue and implement other (non-TMDL)
programs that address threastened and impaired waters. The states desire isfor flexibility in
developing robust nonpoint source programs that best address each states priorities for
watershed protection and restoration. Forcing the states to apply 319 only to TMDL related
issues will take away preventative and protection efforts to keep clean water — clean!
Focusing on 303(d)/TMDL waters only will result in newly impaired waters, clean waters will
not be protected. The decison to fund TMDL development and implementation with 319 funds
could result in the unnecessary degradation of waters in need of protection, not restoration,
activities

for nonpoint source-impaired watersheds, the TMDLs are not redly specific enough to offer
any information that is absolutely essentid for developing a watershed restoration plan. A fair
amount of additiona effort will be needed to develop arestoration plan, to the point that a
watershed restoration plan can reasonably be devel oped without having some through the
TMDL process firg. Because a stakeholder-driven plan is more likely to be implemented than a
plan driven by a bureaucratic process, | don’t advocate more detail in the TMDLSs. The key
point is that the proposed FY 03 Section 319 guidance should not restrict 80% of the
incrementa fundsto TMDL implementation. That gives the TMDLs too much weight, when
restoration of impaired waters can and does happen without them. And restoration or a clear
trend of water qudity improvement could eiminate the need for aTMDL

the EPA should be the ultimate enforcer of the development and implementation of TMDLS.
States are incons stent, subject to loca pressure and often lack the resolve to do the right thing.
The EPA must have the authority and the resources to enforce the CWA. Water quaity
standards, their development and gpplication should be based on science and fairly and
consistently applied. Parameters and protocols should be based on anationa standard. Do not
weeken TMDLSs. Do not dday their implementation. Recognize thisis smply away of making
sure that polluters are held accountable. Costs of doing business should not be passed on to the
taxpayer

the overwheming mgority of the pollution problems we are attempting to ded with are
nonpoint sources. However, the tendency to look at point source reductions as asolution is
very large. Watershed isimpacted by nutrient and sediment. Phosphorusis the limiting nutrient,
source is agricultural however there are point source dischargers in the watershed aso. Current
loading scenario shows that 80% of load is from nonpoint sources. There are 5 treetment plants
in the watershed that are discharging at haf of their hydraulic capacity, and haf of their
concentration. This means that the trestment plant or WLA portion of the TMDL isequd to
25% of their theoretical permitted load. Current practice would make us include a non-existent
load that would represent maximum permitted loads for the WLA, or use existing conditions,
which would require new limitsin the permit. This does not address the problem, nor does it
necessarily make the most sense. This approach does not account for the shift in land use from
agriculture to some degree of residentia housing. Thiswould be required to increase the flow a
the treatment plant which in turn raises the load. At the same time, the phosphorus input from



the landscape is going to decrease. How do we account for this? There will be a shift inloading
from nonpoint source to point source, isit an equd shift? Hexibility in implementation of point
source controls is needed to span permit cycles (2 or 3) and should not be required until some
kind of nonpoint source remediation activity is sarted



